


plots the estimated ideal points and the 95 percent posterior credible intervals of
the ninety-seven judges that voted at least ten times+ The larger the posterior cred-
ible interval ~the line in the figure! the more uncertainty there is about the precise
location of a judge’s ideal point+ Large posterior intervals mostly reflect the small
number of vote choices of some judges, meaning that the ideal points of some
judges can be estimated more precisely than those of others+

There are two ways to verify that the plotted divisions indeed reflect variation
in levels of activism and restraint+ First, to the extent that the positions of judges
are known, the estimates have considerable face validity+ The British judge Sir
Gerald Fitzmaurice is estimated to be the most “extreme” judge on the restraint
side+ Fitzmaurice was a legal adviser in the British foreign office who became a
well-known academic and a judge on the International Court of Justice ~1960–
1973! before coming to the ECHR in 1973+ He is often cited as the prototype of
the “tough conservative” judge,77 who sometimes angered his colleagues with long
and opinionated dissents+78 Another judge with a precisely estimated ideal point
on the restraint side, the Austrian judge Franz Matscher, spent seventeen years in
the Austrian diplomatic service before joining the ECHR in 1977 and has openly
expressed his concern about the court’s activist tendencies by writing that the ECHR
has “entered territory which is no longer that of treaty interpretation but is actu-
ally legal policy-making+”79 The Swiss president of the court, Judge Luzius
Wildhaber, proclaimed himself to be “slightly more to the self-restraint side” in
comparison to his colleagues,80 which is confirmed by his ideal point estimate+

Similar observations can be made about many of the judges with estimated
ideal points on the activist side of the spectrum+ The Belgian judge Françoise
Tulkens ~the lone dissenter on the Turkish headscarf case! asserted in a recent
interview that: “One can speak of judges who are concerned about problems of
the raison d’état and others who sympathize with the applicants+ The raison d’état
is more present here than I would have thought possible+”81 The Italian judge
Josep Casadevall ~serving for Andorra! declared: “Personally I am a judicial activ-
ist as to Article 6 with a bent to enlarge its scope+”82 The French judge Louis-
Edmond Pettiti, who has a background as attorney ~avocat! and human rights
activist, had been singled out as the prototypical “activist” in an earlier study+83

Similarly, the Maltese judge Giovanni Bonello has defended 170 human rights
lawsuits in the Maltese courts as a private practitioner and is a self-identified activ-
ist+84 The “most” activist judge, Cypriot judge Loukis Loucaidis, has published

77+ Merills 1988+
78+ Bruinsma and Parmentier 2003+
79+ Matscher 1993, 70+
80+ Ibid+
81+ Bruinsma 2006, 211+
82+ Ibid+, 225+
83+ Jackson 1997, 25+
84+ Bruinsma 2006+
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widely on human rights, motivated primarily by concerns over individual rights in
Turkish Cyprus+85

A second verification mechanism is the examination of the discrimination param-
eters+ All votes were coded as 1 if they were decisions in favor of the government
and 0 if they went against the government+ If activism-restraint is the main dimen-
sion of contestation, then one would expect a positive relationship between the
ideal points of judges and their propensity to vote in favor of the government+ As
such, one would expect the discrimination parameters to be positive+ If the main
dimension of contestation reflected some other meaning, there is no a priori expec-
tation of such a positive relationship+ For example, if it reflected left-right con-
flict, one may well expect that judges on the right have a tendency to vote against
governments on property rights issues but not on abortion or gay rights+ There are
no issues on which the 90 percent credible interval of the discrimination param-
eter falls below 0+ Thus, one can comfortably assert that the main dimension indeed
reflects activism-restraint+

Why Are Some Judges More Activist Than Others?

Why are some judges more activist than others? This section seeks to answer this
question by regressing indicators derived from the various theoretical perspec-
tives on the estimates of judicial activism introduced in the preceding section+ Given
that the theories are not mutually exclusive, they are evaluated in multiple regres-
sion analyses+ The dependent variable is the mean of the posterior distributions
for each judge, as depicted in Figure 2+ Higher scores indicate more restrained
judges and lower scores more activist judges+ I use weighted least squares to adjust
for the variation in precision of the ideal point estimates+86 There are five judges
from Andorra, Liechtenstein, and San Marino for whom there is little data on the
independent variables, so they have been excluded from all analyses+ There is also
limited coverage on the independent variables for the four judges in the data who
were elected before 1970+87 Table 1 presents the main results+ All independent
variables are measured at the time of a judge’s election or are time invariant ~such
as legal origins!+ Model 1 includes indicators for all hypotheses+ The other models
use alternative indicators for the various theoretical concepts+ Generally, these mod-
els are estimated on a subsample of judges due to limited data availability+ For
reasons of economy and clarity, I present the results in separate sections for each
of the individual hypotheses, starting with an exploration of overall trends+

85+ Loucaides 1995, 2003, and 2004+
86+ The weight is 1 divided by the standard deviation of the posterior+
87+ Note that given the small number of votes before the 1980s, most of the early judges were

dropped from the sample because they had not participated in at least ten controversial votes+
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TABLE 1. Weighted least squares regressions on levels of activism

Model 1 Model 2 Model 3 Model 4

Variables B
Standard

error B
Standard

error B
Standard

error B
Standard

error

Constant 48+770 21+099 �2+074 28+956 5+195 22+380 25+272 21+286
year elected �0+025** 0+011 0+002 0+015 �0+002 0+011 �0+012 0+011
civil liberties 0+034 0+216 — — — — — —
transition democracy 0+059 0+106 — — — — — —
left-right ideology 0+200* 0+128 �0+039^ 0+109 0+229* 0+163 0+037 0+159
aspiring eu member �0+534** 0+242 �0+443* 0+315 �0+696*** 0+289 �1+125*** 0+387
eu member 0+045 0+327 — — �0+611** 0+261 �0+701*** 0+276
support eu integration — — �0+227** 0+104 — — — —
german-scandinavian civil law 0+558* 0+355 — — — — — —
french civil law �0+011 0+328 — — — — — —
former socialist 0+571* 0+394 — — — — — —
years eu �0+009 0+012 — — — — — —
judicial independence — — — — — — �0+558 0+429
constitutional review — — — — 0+607 0+608
monist — — — — �0+011 0+480 — —

N 88 50 60 55
Radj

2 (standard error estimate) +187 1+341 +046 1+531 +117 1+402 +173 1+393

Notes: Since all hypotheses are directional, all tests are one-tailed+ ***p , +01, **p , +05, *p , +1+
^Measure based on expert surveys+ Other entries in this row are based on percentage of cabinet seats occupied by left-wing parties+



Trends in Levels of Activism

A key observation that motivates this article and much of the literature on inter-
national courts is the perception that international courts tend to become more
activist as time progresses+ Early on in the life of a court, judges may be hesitant
in their activism as they are uncertain as to the implementation of the court’s deci-
sions as well as the institutional future of the court itself+ Judges that enter into a
more mature court may well perceive an increased sense of institutional security
of the court and hence feel more liberated to make decisions that may be per-
ceived as unpopular by governments+ To capture this effect, each model includes
a linear time counter+ This time counter is negative and significant in virtually all
specifications+

Figure 3 plots the mean ideal point estimate for ECHR judges from 1978 to
2006+88 This presents an alternative way of looking at the underlying trends in
that it focuses on the impact of replacement on the court as a whole+ The overall
trend toward increased activism concurs with observations from legal scholars89

and is consistent with finding that the ECHR increasingly rules for the applicant
~and thus against the government!+90 The trend in Figure 2 is a function of the
replacement of restraint judges with more activist ones, not the effect of individual
judges becoming more activist given that the data are not sufficiently informative

88+ 1978 was chosen as it was the first year with at least twenty judges in the data set+
89+ For example, Mowbray 2005+
90+ Cichowski 2006+

FIGURE 3. Temporal change in mean activism of ECHR judges
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to allow for the estimation of a model in which the ideal points of individual judges
vary over time+91 In this regard, especially the first election for the post–Protocol
11 court ~1998! was important as it introduced a large number of new judges that
were more activist than the judges they replaced+92 ~Introducing a dummy vari-
able for the post–Protocol 11 court has no effect in the models presented in Table 1+!

Democracy and Domestic Human Rights Protection

Do governments that offer better protections for individual rights generally appoint
judges that are more activist than governments that provide less broad guarantees
to their citizens? The main indicator for domestic rights protection is a country’s
Freedom House civil liberties score at the time of a judge’s election, running from
1 ~extensive civil liberties! to 7 ~very restrictive civil liberties!+93 These scores are
widely used and have greater coverage than other available indicators+ As Table 1
shows, the coefficient on civil liberties has the predicted sign but does not reach
conventional levels of statistical significance+ This conclusion also holds in bivar-
iate regressions and in various leaner specifications of the model ~not shown in
table!+ The result is robust to using alternative indicators of domestic human rights
observance: political terror scores based on Amnesty International reports94 and
Polity democracy scores+95

The ECHR also aims to correct deficiencies in the functioning of domestic legal
systems+ Hence, it may be that countries with legal systems that are generally per-
ceived to function poorly are less likely to pick activist judges+ I therefore also
included a six-point “law and order” scale developed by the Inter Country Risk
Guide published by Political Risk Services+96 This indicator is also not signifi-
cantly correlated with levels of judicial activism ~results available from author!+

In short, there is no evidence that countries that appear vulnerable to an activist
ECHR tend to pick judges that favor self-restraint+ One reason for this finding
may be that there is too little variation: countries that are willing to commit to the
ECHR’s jurisdiction generally have high levels of domestic rights protection+Most
judges come from countries with either a Freedom House score of 1 ~54 percent!
or 2 ~26 percent!+ On the other hand, even casual inspection of Figure 2 shows
that the most self-restraint judges are generally not from the remaining poor

91+ For such exercises in the context of the Supreme Court, see Martin and Quinn 2002; and Bailey
2006+

92+ Note that we can anchor the space because there generally is considerable continuity in the
composition of the bench, even in 1998+

93+ See ^www+freedomhouse+org&+ Accessed 12 June 2007+
94+ Taken from Mark Gibney, at ^http:00www+unca+edu0politicalscience0images0Colloquium0faculty-

staff0gibney+html&+ Accessed 12 June 2007+
95+ Results available upon request from author+
96+ See ^http:00www+prsgroup+com0ICRG+aspx&+ Accessed 12 June 2007+ Data is available from

1980 onwards+
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performers but rather from countries that have strong records in protecting human
rights, such as Iceland, Austria, and the United Kingdom+

Moravcsik posits a more sophisticated relationship between democracy and pref-
erences for binding international human rights courts+97 An extrapolation of his
republican-liberal perspective is that both established democracies and nondemo-
cracies ought to be hesitant toward appointing activist judges, while transitionary
democracies have most to gain from active international human rights enforce-
ment+ Consistent with Moravcsik, I define a transitionary democracy as a country
that has been a democracy for less than thirty years, where democracy is defined
as a country with a Polity score of 7 or higher,98 as is common in the literature+
There is no evidence for the hypothesized relationship: the coefficient on transi-
tionary democracy has the wrong sign and is insignificant+ This basic finding does
not change in leaner or alternative specifications of the model, including models
that separate the reference categories in Table 1 ~“stable democracy” and “no
democracy”!+ In addition, I have estimated models that examine a curvilinear rela-
tionship between the number of years a country has been democratic and the rel-
ative activism of its appointee+Again, there is no relationship between the duration
of democracy and ECHR appointments+ These results do not refute Moravcsik’s
theory about the ECHR’s origins but rather show that it cannot be extended to the
logic of the appointment process+

Left-Right Politics

Are judges appointed by left-wing governments more activist than judges appointed
by right-wing governments? It is difficult to adequately measure the ideological
composition of governments in a comparative way+ The most straightforward
approach is based on party families+ A measure for left-wing government ideol-
ogy is the percentage of total cabinet seats, weighted by days of a calendar year,
held by social-democratic and other left parties+99 Similar indices can be con-
structed for right-wing and centrist parties+ I computed a combined index that takes
the value �1 if all seats are taken by leftist parties, and 1 if all seats are taken by
parties of the right+ This measure has the important advantage over alternatives,
such as indicators based on party manifestoes or expert judgments, that data is
available for virtually all judges+

The results show that this indicator has the predicted effect+A government com-
posed of only left-wing parties is estimated to appoint a judge who is around +40
points more activist than a government composed of only parties of the right+ This

97+ Moravcsik 2000+
98+ Reasonable extrapolations were made to democracies ~for example, Luxembourg! that Polity

did not cover+
99+ Armingeon et al+ 2005+ The data for Eastern European countries is computed from Armingeon

and Careja 2004+ Missing information is imputed from Beck et al+ 2001+
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effect is substantively important: it represents a shift of almost half a standard
deviation in the distribution of judges+ Yet, the standard error on the coefficient is
large+ It is not implausible that left-right divisions matter because left-right corre-
lates ~imperfectly! with preferences for international integration in general, and
EU integration in particular+ More on that in the next section+

European Integration

Do governments use judicial appointments to signal their human rights commit-
ments to interested parties, especially the EU and its member states? I code aspir-
ant membership with a dummy variable that takes the value 1 after a government
has announced its intentions to join the EU and there have been at least some
formal discussions with the EU with regard to a country’s membership+100 The
regression results show that judges from aspirant EU countries are on average
located +53 points toward the activist pole of the scale in comparison to the refer-
ence group, judges from non-EU countries that do not have aspirant membership
status+ This is a very sizeable effect: a judge who would be expected at the 25th
percentile score based on other characteristics is estimated to have the median
activism score due to the effect of EU membership aspirations+ The standard error
of the coefficient is relatively small+ The coefficient is also robust to the inclusion
and exclusion of other variables,101 as well as to slight alterations in the definition
of aspirant membership+ Given that the model controls for socialist heritage and
democratic transition, one can also exclude that aspirant EU membership is merely
picking up the effects of those variables+ The coefficients also suggest that aspir-
ing EU members appoint more activist judges than current EU members, holding
other things equal+ In all, this is strong evidence for the signaling hypothesis+

The second hypothesis regarding European integration is that governments more
favorably disposed toward integration are more likely to appoint activist judges+ I
created a measure for government preferences toward the EU using data from expert
surveys from twenty-five of the twenty-seven current EU members, including Bul-
garia and Romania+102 The expert survey rates the main political parties in each
country on a 7-point scale ranging from “strongly opposed to European integra-
tion” to “strongly in favor of European integration+” It also rated the parties on a
similar 7-point left-right scale+ I created government scores by averaging the scores
for the parties that held the executive ~prime-minister or president!, ministry of

100+ In the absence of a clear announcement date, I coded a country as aspiring in the ten years
leading up to their EU membership+

101+ Aside from the variables in Table 1, I have also assessed its robustness to the inclusion of
GDP per capita+

102+ Expert survey data come from Ray 1999; Hooghe, Marks, and Wilson 2002; and Marks et al+
2006+ The expert survey data is available from ^http:00www+unc+edu0;gwmarks0data+htm&+ Accessed
12 June 2007+
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justice, and ministry of foreign affairs+103 This latter decision is based on a quali-
tative assessment that these three posts were generally determinative in the actual
nomination processes+

The results in Model 2 show strong support for the hypothesis that government
support for European integration is an important driving force behind judicial ide-
ologies+ A government fully on the anti-European integration side of the scale is
expected to appoint a judge about 1+6 points further to the self-restraint side of the
scale than a government on the pro-integration side+ The standard deviation of the
dependent variable is +90, so this is a sizeable effect+ In short, governments less
favorably disposed toward European integration also appoint judges who are less
favorably disposed toward extending the reach of a European supranational court+
Thus, there is a demonstrable political logic behind the appointment process+

It should be noted that governmental preferences toward European integration
could only be determined for slightly more than half the sample+ I estimated a
similar model with an alternative measure of governmental preferences toward
the EU, based on party manifesto data+104 This analysis reveals similar results but
on an even smaller sample of judges+105 These subsamples are not representative
for all Council of Europe countries, in that there is no data for countries who do
not meet the criteria for membership ~such as Russia and Moldova! or who meet
the criteria but do not consider membership ~such as Norway, Switzerland, and
Iceland!+ Visual inspection of ideal point estimates suggests that the latter omis-
sion may understate the estimated effect of government preferences in that these
governments frequently appointed restrained judges and are known to be rela-
tively skeptical of supranational integration+

Domestic Legal Systems

Are international judges from civil law countries, where judges have traditionally
played a subordinate role, less likely to be activist than judges from common law
countries? The results from Table 1 show no evidence for this proposition+106 In
the regressions, judges from British common law countries are the reference group+
There is no indication that these judges are more activist than judges from French
civil law countries: the coefficient on French civil law has the wrong sign, although
it is statistically indistinguishable from 0+ There is some evidence that judges from
former Socialist countries and German and Scandinavian civil law countries are
more likely to be more on the self-restraint side, although the standard error on

103+ Based on data collected in Druckman and Roberts 2005; and Druckman and Warwick 2005+
104+ This measure took the percentage of positive minus negative statements on EU integration for

parties+ Data are from Armingeon et al+ 2005+
105+ Where coefficient �0+165, significant at 10 percent level, only thirty-three cases+
106+ Data on legal origins are from La Porta et al+ 1998+
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these coefficients are large+ In an ANOVA analysis, one cannot reject the null
hypothesis that judges from different legal origins are equally activist+107

To further scrutinize the potential impact of domestic legal systems, I estimated
models that code institutional protections for judicial independence as well as the
presence of constitutional review in countries+108 Both variables are normalized
from 0 to 1 where higher values equal a higher degree of judicial independence
and constitutional review respectively+ Unfortunately, these measures are only avail-
able for a subsample of the data+As Model 4 shows, neither variable has an impact
on observed judicial activism+

There is also no evidence that judges from countries that have been in the EU
for a longer period, and thus, presumably, are more accustomed to an activist inter-
national court, are more activist ~although the coefficient in Model 1 has the pre-
dicted sign!+ Finally, Model 3 tests whether judges from monist countries were
more activist than judges from dualist countries+ Unfortunately, this data is also
only available for a subsample+109 While the coefficient on monism is negative, as
predicted, it is small and not significantly different from 0+

In sum, then, these analyses do not provide evidence for the thesis that judges
transport their supposed domestic roles into the international arena+

Conclusions

A first conclusion from this study is that “activism–self-restraint” constitutes the
most prominent divisions between ECHR justices+ That is, judges vary in the extent
to which they show deference to governments when assessing whether a violation
has occurred+ That this dimension rather than a more value-based cleavage emerges
as the most prominent dimension is telling, and points to an interesting difference
with the U+S+ Supreme Court+ It means, among others, that conflict over the proper
reach of the institution is at the heart of divisions between judges+ It also suggests
that the common assumption that international judges share an interest in the expan-
sion of the reach of their court is unwarranted+ This assumption is fundamental in
current theoretical explanations for the agency of international courts+

Second, the analysis implies that politics plays a role in international judicial
appointments, as it does nationally ~at least in the United States!+ Governments
are heterogeneous in their preferred levels of activism of international courts and
this warrants attention in one’s conceptualizations of the interactions between gov-
ernments and courts+ As such, the results challenge the assumptions underlying
both the trustee model,110 where judges are selected mostly for professional reasons,

107+ p � 0+141+
108+ La Porta et al+ 2004+
109+ Voigt 2006+
110+ See Alter 2006 and forthcoming+
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as well as conventional principal-agent models that assume that international judges
have an inherent expansionary drift+111

Third, the results suggest that governments, at least to some extent, use judicial
appointments to fill the ECHR with agents that match their preferences+ There are
reasons to suspect that such screening also occurs on other international courts+
Steinberg reports, for instance, that both the EU and the U+S+ Trade Representa-
tive conduct extensive interviews with candidates for the WTO’s appellate body,
with an explicit focus on the degree to which the candidate can be expected to
have an expansive view of judicial decision making+112 Observers have charged
that the ECJ became more restrained after the replacement of four ECJ judges
following the controversial 1994 Codorniu judgment+113 Alter found evidence that
Germany and France have appointed judges to limit judicial activism, although
she did not find similar instances in her other cases+114 So far, however, scholars
have not investigated the other side of the story: that some governments deliber-
ately appoint activist judges+ This conclusion would also fit recent scholarship that
finds that while states did not create bodies such as the international criminal tri-
bunals or the WTO’s appellate body to create international legal norms, many gov-
ernments have tolerated and sometimes even embraced such creative activities+115

Unfortunately, it will be difficult to verify these assertions using the methods
developed here+ Dissents on other international courts are either shrouded in secrecy
~WTO or ECJ! or are too limited in number to allow the type of statistical inquiry
engaged in here ~International Court of Justice and the International Criminal Tri-
bunals!+116 Theoretically, one would expect that selecting judges becomes more
important as monitoring becomes more difficult in the absence of public dis-
sents+117 It may be that easily observable ECHR decisions have a screening func-
tion themselves: four of the twenty-five current ECJ judges previously served on
the ECHR, a career step that is nonobvious given that EU law is a vastly different
field of expertise than human rights law+

Studying judicial selection in the absence of public dissenting opinions may
still be possible+ ECHR judges whose previous careers were primarily as diplo-
mats or bureaucrats are significantly less activist than are judges with other previ-
ous career tracks+118 Thus, one could investigate which governments are most likely

111+ See, for example, Garrett 1995; Garrett, Kelemen, and Schulz 1998; and Kelemen 2001+
112+ Steinberg 2004+
113+ Costa 2003, 744+
114+ Alter interviewed legal scholars and government officials in France, Germany, and the UK, as

well as the Italian, Greek, Dutch, Belgian, French, German, British, and Irish judges at the ECJ; see
Alter 1998, 139, fn+ 62+

115+ See, for example, Broude 2004; and Danner 2006+
116+ For a statistical analysis of ICJ votes that answers a different set of questions, see Posner and

de Figueiredo 2005+
117+ Fearon 1999+
118+ Mean activism score for diplomats and bureaucrats was 0+35 ~N�24!, for others �0+11 ~N�73!+

P-value is 0+029+
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to appoint diplomats to international courts+ More generally, understanding if and
how governments influence the behavior of international organizations by care-
fully selecting the agents that staff them is an understudied topic+ There is a con-
siderable literature on the agency of international organizations but relatively little
is known about the agents that presumably make the decisions that lead inter-
national organizations to escape the reigns of governments+ Similar empirical strat-
egies to the one followed in this article have been applied not just to courts but
also to study how appointments shape the ideological composition of domestic
bureaucratic agencies+ Such research is promising for studying agency in the inter-
national arena as well+

Finally, the analysis reveals that the ECHR’s composition has grown more activ-
ist over time as governments have tended to replace more restrained judges with
more activist judges+ The evidence suggests that this process is driven in good
measure by European integration+ Governments more favorably disposed toward
European integration tend to appoint more activist judges+ Aspiring EU members
appoint more activist judges than other nonmembers+ Neither of these findings
disappears when controlling for the most obvious alternative accounts+ If this find-
ing survives further scrutiny, it suggests rather strongly that the EU has been the
driving force behind the increased activism of the ECHR, even if there is little
formal relationship between the EU and the ECHR+ This spillover effect of the
EU into the role of supranational institutions elsewhere in Europe warrants further
attention+ I have suggested that the Protocol 11 reform was driven by the issue of
European integration but further qualitative evidence could be collected to test
that hypothesis more systematically+ Nevertheless, from the results presented in
this article, it appears that the increased activism of the ECHR has a political logic
and is not merely the result of “wayward judicial activism,” as Margaret Thatcher
labeled the ECHR decision that overturned the British prohibition for gays to serve
in the military+119
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